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CERTIFICATE OF APPROPRIATENESS 

Application Date:  December 7, 2015   

Applicant: Barbara Kebodeaux for Moris A Dayeh Living Trust, owner 

Property: 113 East 4th Street, Tract 11b and 12b, Block 301, Houston Heights Subdivision. The property 
includes a historic  1,092 square foot, one-story wood frame single-family residence situated on a 
4,400 square foot (44' x 100') interior lot. 

Significance: Contributing Craftsman style residence, constructed circa 1915, located in the Houston Heights 
Historic District South.   

Proposal: Demolition – Demolish a Contributing circa 1915 Craftsman style bungalow. The owner claims the 
presence of an Unreasonable Economic Hardship.  Staff has reviewed this application under the 
Historic Preservation Ordinance’s Unreasonable Economic Hardship criteria, as well as for 
Unusual and Compelling Circumstances for demolition.    
The applicant is managing the estate of the recently deceased previous owner. The applicant has 
asserted that the residence’s poor condition, and the high cost of repairing the structure’s 
deficiencies, qualifies the property for a Certificate of Appropriateness for demolition under the 
Ordinance’s Unreasonable Economic Hardship criteria. The applicant is seeking to demolish the 
residence to create a vacant lot, which will be sold as a site for future development.     
See enclosed application materials and detailed project description on p. 2-21 for further details. 

Public Comment: No public comment received at this time.  

Civic Association: No comment received.   

Attachments:  A:  Application Materials  
B: Assessing Economic Hardship Claims under Historic Preservation Ordinances published by the 
National Trust for Historic Preservation & National Alliance of Preservation Commissions 

Recommendation: Denial - does not satisfy criteria 

HAHC Action: - 
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APPROVAL CRITERIA 

DEMOLITION OF A LANDMARK, PROTECTED LANDMARK,  
CONTRIBUTING STRUCTURE, OR WITHIN AN ARCHAEOLOGICAL SITE 

Sec. 33-247(a): The issuance of a certificate of appropriateness for the demolition of a landmark, a protected 
landmark, or a contributing structure, or for the demolition of a building, structure or object on or in an 
archaeological site shall be subject to the establishment of an (c) unreasonable economic hardship or the 
establishment of an (d) unusual and compelling circumstance. 

(c) Determination of the existence of an unreasonable economic hardship shall be based upon the following 
criteria: 

 S    D   NA  S - satisfies     D - does not satisfy     NA - not applicable 

       (1) That the property is incapable of earning a reasonable return, without regard to whether the 
return is the most profitable return, including without limitation, whether the costs of 
maintenance or improvement of the property exceed its fair market value;  
 
The applicant has asserted that the structure has deteriorated to the point where it is 
incapable of earning a reasonable economic return. In addition, the applicant states that this 
deterioration is the result of years of deferred maintenance on the part of the recently 
deceased owner, a relative of the applicant. 
 
The appraisal submitted with the application states that the property is worth $298,351 with 
the structure in place; if the 4,400 square foot lot were vacant, it would be valued at 
$335,000. 
 
In the written description submitted, the applicant cites foundation damage and the resulting 
damage to the exterior walls and floor, previous fire damage, termite and rodent infestation, 
inadequate plumbing and wiring as deficiencies that result in an unreasonable economic 
hardship. The applicant has also submitted an engineer’s report that confirms the presence 
of damage to the foundation, walls, and floor as well as the presence of termites. The City’s 
Structural Inspector also visited the site and confirmed the presence of this damage.  
 
The applicant has submitted a detailed cost estimate that states that the structure could be 
repaired for a cost of approximately $196,785. The estimate states that the work associated 
with repairing the walls, floors, and installing a new foundation would cost approximately 
$59,550 (see line items Leveling/Lifting, Foundation, Dirt Haul, Frame Labor, Frame Material, 
Weatherstrip/Flashing, Exterior Siding Material, Exterior Siding Labor, Lattice Work, Drywall 
Material, Drywall Labor, Wood Floors, Tile Floor Labor, Tile Walls Labor and Final Grade for 
more detail). 
 
The estimate states that the plumbing problems can be addressed for a cost of 
approximately $7,400 (see Plumbing line item) and that the structure can be completely re-
wired for $9,500 (see Electrical line item). A separate estimate states that the termites can 
be exterminated for $1,008.   
 
Based on the estimates provided, the total cost to address the issues that the applicant has 
asserted are the basis for Unreasonable Economic Hardship is $77,458. 
 
Since this structure is designated as Contributing to Houston Heights Historic District South, 
it also qualifies for historic tax incentives and discounted permit fees. The applicant did not 
submit any investigation on how these fees may offset rehabilitation costs.   
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Staff finds that the applicant has not demonstrated that this property is incapable of earning a 
reasonable return. The applicant’s appraisal states that the property is worth $298,351 in 
spite of the deficiencies listed. The applicant could sell the property as is for that amount, or 
repair the structure and sell it for a higher price.                        
 
Please see pp. 20-21 for further analysis of the information provided by the applicant. 

       (2) That the property cannot be adapted for any other use, whether by the current owner, by a 
purchaser or by a lessee, that would result in a reasonable return;  
 
Due to the location and size of the property, the only reasonable uses of the property are as 
single-family residential or possibly a small office use. The location of this property in a 
primarily residential area would make adapting the property for a use other than these 
unlikely.  
 
No materials have been submitted that would indicate that the applicant has considered 
adapting the property to another use. The applicant has also not submitted any information 
or estimates on the costs of expanding the size of the house with an appropriate addition, or 
the possible return on sale of the house if such an addition were constructed.       

       (3) That efforts to find a purchaser or lessee interested in acquiring the property and preserving 
it have failed; 
 
The applicant submitted an appraisal showing the value of the property as $298,351. The 
applicant has submitted copies of real estate listings showing the property listed for sale for 
$425,000 from February 2015 through June 2015; a reduced asking price of $379,000 from 
September through October; a further reduction on November 3 to $369,000 and another 
reduction to the current asking price of $315,000 on November 21, 2015. The listings initially 
stated that the “house is in very poor condition and most likely will need to be torn down” 
This text was removed from the listing when the price was last reduced on November 21st. 
The applicant asserts that they have received no offers during the time this property has 
been listed on the market.  
 
Staff finds that these listings do not demonstrate that the applicant has made a reasonable 
effort to find a purchaser or lessee interested in preserving the property. The appraisal 
submitted with this application states the property is worth $298,351 as is, substantially less 
(between $126,649 and $16,649 less) than the applicant’s listing price. Furthermore, the 
listing recently previously included phrasing that would discourage someone from purchasing 
the property with the intent of rehabilitating the contributing house.       

       (4) If the applicant is a nonprofit organization, determination of an unreasonable economic 
hardship shall instead be based upon whether the denial of a certificate of appropriateness 
financially prevents or seriously interferes with carrying out the mission, purpose, or function 
of the nonprofit corporation 

OR 

(d)  Determination of the existence of an unusual and compelling circumstance shall be based upon the 
following criteria: 

       (1) That current information does not support the historic or archaeological significance of this 
building, structure or object or its importance to the integrity of an historic district, if 
applicable; 
 
The applicant has asserted that the proximity of Interstate 10, the commercial properties 
along its feeder road, other commercial properties along 4th Street, and the fact that the 
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structure is situated along the southern boundary of the Historic District as reasons why the 
structure does not contribute to the character of Houston Heights South.   
 
Staff finds that that the structure is in keeping with the character of the Historic District and 
was correctly classified as contributing to the district. The house also retains a substantial 
degree of its original features and materials.       

       (2) Whether there are definite plans for reuse of the property if the proposed demolition is 
carried out and what effect such plans have on the architectural, cultural, historical or 
archaeological character of the surrounding area; and 
 
The applicant wishes to demolish the house in order to sell the property at a higher price as 
a vacant lot available for new construction. 

       (3) Whether reasonable measures can be taken to save the building, structure or object from 
further deterioration, collapse, arson, vandalism or neglect. 
 
The house has suffered from deferred maintenance, but is not beyond repair. Proper repair 
and maintenance will stop further deterioration of the house. 
 

. 
 

  



Houston Archaeological &  Historical Commission ITEM A.18 

January 28, 2016 
HPO File No. 160102 

113 East 4th Street 
Houston Heights South 

 
 

1/26/2016 CITY OF HOUSTON   |   PLANNING & DEVELOPMENT DEPARTMENT   |   HISTORIC PRESERVATION OFFICE 5 OF 21 

 

PROPERTY LOCATION  

HOUSTON HEIGHTS HISTORIC DISTRICT 
 

N 

113 East 4th 

Street 
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INVENTORY PHOTO  
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CURRENT PHOTO 
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NEIGHBORING PROPERTIES 
  

117 East 4th Street – Contributing – 1920 (neighbor to the east) 121 East 4th Street – Contributing – 1906 (neighbor two doors to the 
east) 

 

 
402 Heights Boulevard– Contributing – 1920 (neighbor to the west) 122 East 4th Street– Outside the District –(across street) 

  

112 East 4th Street – Outside the District  –(across street) 110 East 4th Street– Outside the District –(across street) 

 



Houston Archaeological &  Historical Commission ITEM A.18 

January 28, 2016 
HPO File No. 160102 

113 East 4th Street 
Houston Heights South 

 
 

1/26/2016 CITY OF HOUSTON   |   PLANNING & DEVELOPMENT DEPARTMENT   |   HISTORIC PRESERVATION OFFICE 9 OF 21 

 

STAFF PHOTOS  

CRAWLSPACE 
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STAFF PHOTOS  

EXTERIOR WALLS 
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STAFF PHOTOS  

INTERIOR 
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CITY STRUCTURAL INSPECTOR FINDINGS 

All, 

Please see below my field notes from 8-12-15.  

 

Insect damage and rot was visible at the front porch. Interior window casing and areas of exposed shiplap had deteriorated 

and crumbled to touch. Gypsum wall covering around fenestrations had cracked diagonally (indicating vertical and horizontal 

settlement). Floors were crowned noticeably in the center of the rooms.  

 Mortar in many brick piers was crumbling. Auxiliary sills under the house were composed of 2x material laid flat as part of a 

pony wall assembly braced in the soil. This wood to ground contact has allowed insects to tunnel into the floor joists. Cypress 

siding was largely in good repair, although cracks were evident at the ends of courses. Walls in some areas were more than 

2% out of plumb. 
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  APPLICATION MATERIALS REVIEW AND SUMMARY 

SEC. 33-247(b) 
(1) A certified appraisal of the property conducted by a certified real estate appraiser. 

 

The applicant submitted an appraisal dated September 8, 2015 that indicates that this property is worth 
$298,351.  The appraisal notes that the land is worth $335,000 and the structure to be worth -$37,149, citing 
an “adverse effect on value by the restrictions placed on the subject improvements by the City of Houston 
Preservation Ordinance of October 2010.”   
The appraised value was based on adjusted comparable properties within the Greater Heights Neighborhood.  
The comparable properties used were 511 Arlington, 1832 Columbia, 1123 Oxford, and 4602 Pineridge. 
 

(2) The assessed value of the land and improvements thereon according to the two most recent 
assessments unless the property is exempt from local property taxes: 
 
HCAD Appraised Value 
 
2015:  $233,256 
 
2014:  $212,933 
 

(3) All appraisals obtained by the owner in connection with the acquisition, purchase, donation, or 
financing of the property or during ownership of the property. 
 
The property’s longtime owner passed away approximately a year ago.  No appraisals have been performed 
aside from the September 2015 appraisal being used for this demolition COA application. 
 

(4) All listings of the property for sale or rent that are less than a year old at the time of the application. 
 
The applicant has listed this property for sale for approximately a year. It was listed for $425,000 between 
February and June, $379,000 between September and November, for $367.000 later in November, and is 
currently on the market for $315,000. The listings previously asserted that the residence is “in very poor 
condition and will most likely need to be torn down,” however, this text was removed following the most recent 
price reduction in November.  The applicant has stated that they have received no offers on the property 
since it has been listed. 

 
(5) Evidence of any consideration by the owner of uses and adaptive reuses of this property 

 
The applicant has not submitted any evidence indicating they explored any use for the property other than 
single-family residential. 

 
(6) Itemized and detailed rehabilitation cost estimates for identified uses or reuses including the basis of 

the cost estimates 
 
The itemized and detailed rehabilitation cost estimate provided states that the property can be repaired for 
$196,785. The applicant also submitted an engineer’s report that stated the residence featured damage to the 
foundation, floors, and walls as well as the presence of termites.  The engineer recommends that the 
structure be torn down.  The applicant attempted to produce an estimate from a foundation contractor to 
repair the foundation but this company declined to produce this estimate when they were shown the portion of 
the engineer’s report recommending demolition.   
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The applicant has asserted that damage to the foundation, walls, floors, pest infestation, plumbing and 
electrical systems make the house uninhabitable. Based on the itemized and detailed rehabilitation cost 
report  and a separate termite extermination estimate, these deficiencies can be addressed for approximately 
$77,458.  
 
No information has been provided regarding the value of the property if it were renovated or if an addition 
were constructed.  When this information was requested, the applicant replied that the estate did not have the 
resources, nor the interest, in performing any work on the property.  In order to comply with what the applicant 
feels is the spirit of this request, they noted that the property next door to them, 117 East 4th Street, features 
comparable size of both lot and improvements, has been recently renovated, and has been listed for 
$469,000 to $449,000 since August of 2015.  According to the Multiple Listing Service, this property sold on 
December 31st 2015 for between $420,000 and $482,000. 
 

(7) A comparison of the cost of rehabilitation of the existing building with the demolition of the building 
and construction of a new building 
 
The applicant submitted the following cost comparison of rehabilitating the structure versus demolition and 
new construction of a new residence of a similar size as the existing structure: 
 
 Demolition and New 

Construction 
Rehabilitating the Existing 
Structure  

Renovation Costs NA $196,785 
Demolition $5,775 NA 
New Construction  $132,240 NA 
Total $138,015 $196,785  

  
The rehabilitation option would cost $58,770 more than to tear down and build new. 
 
The demolition estimate is based on a bid submitted by a demolition contractor.  The new construction cost 
was based on the replacement cost from the appraisal.   

 

(8) Complete architectural plans and drawings of the intended future use of the property, including new 
construction, if applicable 
 
The applicant has not submitted any plans of the intended future use of the property.  When this information 
was requested, the applicant replied that the estate did not have the resources to develop plans for the 
property.  The intent is to demolish the property in order to make it marketable enough for the estate to sell.   

 
(9) Plans to salvage, recycle, or reuse building materials if a Certificate of Appropriateness is granted 

 
The bid submitted by the demolition contractor states that “all trash debris will be taken to a state approved 
landfill” and that the contractor retains salvage rights.  The bid specifies that all concrete will be taken to a 
recycling facility.  

 
(10)  An applicant who is a nonprofit organization shall provide the following additional material 

 
Not applicable.     

 
  



















































































































November 2, 2015 
 
 
Houston Archaeological and Historical Commission 
Planning & Development Department 
611 Walker Street, 6th Floor 
Houston, TX 77002 
 
Dear Commissioners: 
 
I am seeking a Certificate of Appropriateness for Demolition for the structure (I will not call it a 
house/home) on 113 E 4th Street.  While it is technically within the southern-most boundary of the 
Houston Height’s South Historic District, its location (i.e., it sits on the north side of the semi-commercial 
4th street rather than the south side of 4th street which is not part of the historical district) is the only 
thing that makes it so.  Sadly, the structure - formerly my deceased 96 year old uncle’s residence, now 
vacant for more than a year - does not contribute to the character or attest to the history of the historic 
district and, due to its unusual circumstance, it has become an economic hardship on his estate.  As a 
result, we are seeking your approval for it to be demolished. 
 
Background 
 

My name is Barbara Kebodeaux and I am the executrix of my uncle’s estate, which consists of 
113 E 4th Street and nothing more.  After caring for him as well as another aunt and uncle (who 
never married, had no children, and preceded him in death) at their residence since April 1992, 
selling the structure they – in their very simple, immigrant way – called home is the last thing I 
will do for my aunt and uncles. 

 
Economic Hardship and Unusual Circumstances 
 

The Property (2 Bedroom, 1 Bath with a very odd layout) is Not Sellable. 
When my uncle passed away in September 2014, I needed some time to grieve the loss of my 
last family member of his generation before trying to sell the property.  As a result, I waited a 
little while to research the process of selling, desiring to act judiciously on my uncle’s behalf.  I 
have never sold property, so this has been a bit of a daunting task. 
 
After the holidays, in early 2015, I contracted with an experienced realtor and he put the 
property on the market.  We waited for nearly four (4) months but sadly received no offers.  
Discouraged, I decided to take the house off of the market for a while, and in late summer, with 
the help of another realtor, who has even more recent experience buying and selling in the 
Heights area, put it back up on the market, with a lower price than previously listed. This time, 
however, at my own personal expense, I began the process of pursuing the Certificate of 
Appropriateness with the realtor’s assistance.  Again sadly, we have waited for months, but 
have received no calls offering to buy.  We have lowered the asking price again but without any 
offers at all with which to negotiate with after 6 months, the price is not the issue – the 
structure condition is!  In fact, even Billy Lucas, the licensed general contractor who specialized 
in renovations in the Heights whom I contracted with during this application process and who 
the Commission’s staff knows and respects, said that he would not invest in the property.  I 
guess he already knew what Paul Fruge, the appraiser I contracted with for the application 



process, found in his report: the structure detracts from the property value (see detailed 
appraisal stating that the structure has a negative contributory effect on the property).  Given 
this information, if my renovation expert who has the knowledge and skill to take on such a 
property is unwilling, I am not sure if anyone will be and I worry how long the property will sit 
vacant, lifeless. 
 
The Property is Not Livable/Rentable. 
As I suspected and have had confirmed during this process of applying for a Certificate of 
Appropriateness for Demolition, the structure is currently in such poor condition and disrepair 
with damage too extensive for renovation or rehabilitation to be possible.  What’s more, the 
structure is truly unsafe and uninhabitable.  Please understand that these issues have been 
festering for many years, but my uncle would never consent to any sort of “real” repair, always 
directing that the minimum be done.  As a result, the structure has suffered greatly and become 
of significant concern.  Some of the deleterious issues are briefly outlined below. 
 

1. Engineer-Identified Structural Problems – Structural Engineer, Karl Breckon of BEC-LIN 
Engineering, said the foundation is failing and the structure is a safety concern.  While his 
detailed report is enclosed, it supports what Pete Stockton, the City’s Structural Inspector, 
found during his site visit August 12th of this year (see attached). 
a. There is inadequate support for the structure as evidenced by the slopping of the floor 

from the middle to the sides and the structural beams under the structure having 
gaps.  The brick beams suffer from mortar failure, cracks in the bricks, have separated 
or have literally fallen apart requiring patching/cementing which is failing (see pictures 
in photo album). 

b. The existing floors and sub-flooring are buckling and have completely rotted away in 
certain places (e.g., the commode almost fell through the floor of the bathroom and 
the flooring in other rooms is wavy). 

c. The exterior walls are bowing out and the interior walls have diagonal cracks 
indicating significant foundation issues.  As Nolan Ryan would say “that is bad” (see 
pictures in photo album of the angled cracking in all of the rooms). 

d. Olshan Foundation Company after reading the report from Karl Breckon has refused 
to provide a foundation estimate because of the poor condition of the structure 
because it is unsound (see attached). 
 

2. Fire:  There was fire in the kitchen many years ago that gutted the kitchen and caused 
damage with charred wood still visible in the attic.  Also noted in Mr. Breckon’s report. 
 

3. Pest Infestation:  The structure is and has been for some time, infested with termite 
infestation throughout – front porch, walls, floors and structural supporting beams (see 
pictures in photo album and termite inspection report). 

 
4. Plumber-Identified Problems:  Inadequate drainage lines for the toilet and for the modern 

washing machine.  Old, some lead, pipes are exposed to the weather elements and have 
broken in hard freeze. 
 

5. Electrician-Identified Problems:  Whole structure needs to be re-wired as presently the 
wiring and types of and number of outlets do not support modern common usage 
requirements. 



 
6. Rodent Infestation:  There is a long history of rats and other rodents like squirrels in the 

structure, especially in the attic (see pictures of outside back wall, eaves and holes in the 
exterior walls - wall at kitchen sink). 

 

7. Additional Information Requested by Commission Staff 
 
In response to your staff’s request for estimated selling price of new renovation with an 
addition, I have been unable to get a renovator to give me a price for construction or a realtor to 
give me a selling price for the “renovation with an addition to the property” as we do not have 
an architect’s drawings or “finishes” specified. (The estimate we provided previously was to 
renovate the existing house to make it livable with modest upgrades which is what our 
renovator was able to estimate somewhat concretely.)  However, in an effort to comply with 
what I understand to be the spirit of this request, I am including information on another 4400 
square foot lot with a larger square footage home already on it (3 Bedroom 2 Bath) that has 
been updated in recent years.  The property is immediately next door to 113 E 4th at 117 E 4th 
Street. It is currently on the market and started at $469,000 in August 2015.  The price has 
recently been reduced to $449,000.  (See MLS # 80422022 also listing ML # 41521419) 
 
Also, as we explained to the staff, there is no money for renovations. My uncle’s estate consists 
of the house, nothing more.  I am not interested in or financially able to rebuild the home for my 
use or that of anyone else.  My sole purpose is to fulfill my duty to my uncle and sell the 
property.  Since it is not moving “as is” (more than six months on market and not a single offer 
received), I see the demolition approval as essential to sell.  Honestly, I see the demolition 
approval as the only way someone is going to live on this property again.  It is my fervent hope 
that the new home that will be built at 113 E 4th Street will be a safe livable single family home 
that will allow for life to be breathed back into this little lot of the historic district. 
 

In conclusion, I am seeking a Certificate of Appropriateness for Demolition for the structural engineer-
inspected unsafe structure at 113 E 4th Street.  Its unique circumstance has made it an economic 
hardship for the estate of my uncle and I’m doing the best I can to complete my duties as the executrix 
of his estate.  Per the recommendation of the Commission’s staff, a demolition company has been 
chosen to salvage items from within the structure.  My realtor has stated that the property will be 
saleable for a single family dwelling lot. I just need the demolition approval to be able to sell this 
property, and I hope you can support my application.   
 
Please do not hesitate to contact me with any questions you may have as I might be able to provide 
additional information. 
 
Sincerely, 
 
 
Barbara E. Kebodeaux 

 
713-465-4948 



Geoff Butler, 

We believed that our application for a Certificate of Appropriateness for Demolition, which was placed on the agenda for the 

November 19, 2015 Commission meeting, established that 113 E 4
th

 Street has (1)“seriously deteriorated to an unusable state and is 

beyond reasonable repair” and (2) meets the three criteria under the “Unreasonable Economic Hardship”.  When the Planning Staff’s 

draft recommendation, which we received on November 16, 2015, though we submitted our application on September 28, 2015, 

recommended the Commission members deny our application, we deemed it best to withdraw from that meeting date and prepare for 

the January meeting.   We realize that the Commission heavily weighs the staff’s recommendation in their decision-making. 

 

But, as we discussed over the phone on November 17, 2015, we are sending a new Certificate of Appropriateness for Demolition 
Application Form and Certificate of Appropriateness Demolition Checklist.  We also discussed with you and we are sending a 
“Timeline” to more clearly communicate some specific dates and details in hopes of correcting some of the misinformation we noted 
in the draft staff recommendation for denial you sent to us.  Also, just to confirm here, you assured us that we did not need to duplicate 
any of the other information already provided to you (e.g., estimate, pictures, etc.) and that our application number will remain the 
same.  As you noted in our face to face meeting we prepared a very detailed photo album and request that it be scanned for the 
commission members to be able to view. 
 
“seriously deteriorated to an unusable state and is beyond reasonable repair” 
 
Excerpt from BEC-LIN Engineering report, Karl Breckon, structural engineer. 
 

In our opinion, based on our observations and reported information that this structure is not structurally sound and would 
require a complete re-build of the entire structure to make the subject property structural [sic] adequate.  This would include a 
new foundation system including replacing subfloor members that have rotted from water damage, and removing the walls to 
replace the damage that appears to have been caused by wood destroying insects and moister intrusion.  The roof structure 
would also need to be replaced where there was evidence of fire damage.   
 
Overall, based on our observations, discussions with the client, and as evidenced by the photographs that are included in this 
report, it is our opinion that this structure is not salvageable and should be demolished.   

 
Simply put, there is nothing there to repair.  More details included below.   
 
“Unreasonable Economic Hardship” 
 

1. The estate of 113 E 4th Street has demonstrated that it is “incapable of earning a reasonable return, without regard to whether 
the return is the most profitable return, including without limitation, whether the costs of maintenance or improvement of the 
property exceed its fair market value”. 

 
My 96 year old deceased uncle was indigent!  He was a Medicaid and food stamp recipient.  He lived in his home for 43 years and 
never had funds to have significant work done on the structure and neither does his estate.  There are NO funds ($5k, $50k, $70k, 
$200k – it doesn’t matter) to repair; renovate; create architectural plans for an addition; prevent further structural deterioration from 
the termite infestation already in the walls, floors, and other wooden components; ameliorate damage from rodent infestation; fix 
weather damage to roofing and siding as well as the water/termite damage in the supporting crawl space beams etc.  Where is the fact 
that the estate has no money coming into play for your recommendation?  How can you even say the applicant could “repair the 
structure and sell it for a higher price”?  This makes no sense.  No repairs can be done by the estate.  So, the only remaining question 
is, can the property be sold “as-is” for a reasonable return.     
 
The property has been on the market “as-is” for almost a year with a $110,000 drop in the asking price and it is still not moving.  No 
one is buying the property.  We saw this last spring, but didn’t really understand why.  This summer, our new realtor and our appraiser 
explained it to us first, then our renovation expert, but perhaps the one Keller Williams realtor who visited the property after the most 
recent drop in the asking price said it most clearly: “too much work & historical district is a negative.”  As the structural engineer said, 
it requires a demolition and rebuild. 
 
Regarding the structural engineer’s report which plays into whether the house can be sold “as-is” for a reasonable rate of return, you 
insisted on our getting a structural engineer to validate statements made in our original cover letter and we complied at our personal 
expense (worthy of note, the estate would not have been able to do this on its own).  The structural engineer’s report stated it needs 
rebuilding from the ground up.  According to Karl Breckon, the engineer, it is deteriorated to a state that “this structure is not 
salvageable and should be demolished”.  Why do parts of the licensed structural engineer’s report appear to be being ignored in your 
draft recommendation?  Demolish and rebuild does not correlate with repair/renovate.  What are we missing?  Also, we’d like to state 
that the ENTIRE engineer’s report was sent to Olshan Foundation Company for them to review – (not a portion “to demolish” as 
stated in the draft #6 Application Review & Summary) in order for us to get their estimate on letterhead as you wanted “individual 



vendors to provide.”  As you know, Olshan flatly declined to provide us such an estimate due to the severity of the structure’s 
condition in Mr. Breckon’s report.   
 
With respect to your statement that one could “repair the structure” with just $77,458 which also plays into whether the property can 
be sold “as-is” for a reasonable rate of return, we respectfully disagree.  Your selection of only some of the renovation costs does not 
address the true cost to make the entire structure a livable home (e.g., an air conditioning system, kitchen cabinets, etc.).  We 
understand that you only added the costs for the issues we highlighted in our cover letter, but did not include ALL of the problems in 
the structure.  Why would what we highlighted be considered to be the entirety of what needs to be fixed?  We provided the full 
estimate from the renovation expert.  You omitted in your cost figures items such as architectural design, permitting, surveying, 
demolition of the interior, paint for the drywall, etc.  – issues that would have to be resolved in order for the house to be livable.  You 
noted plumbing at $7,400 but there is also the cost of $3,500 for plumbing materials, the same is true for electrical at $9,500 for labor 
and there is also $3,000 material for wiring etc.  
 
Billy Lucas of Lucas Craftsmanship, Inc., a licensed general contractor, estimated that the renovation would cost $196,785 to try to 
make the house livable (this is the estimate that we provided).  He also stated that that was just an estimate.  He stated that costs could 
go higher by another $50,000 when walls were opened up to better ascertain the full damage that is not visible.  What’s more, at the 
time of his inspection, he did not see the fire damage above the kitchen which is now well documented.   
 
We find it very hard to understand why his quote was questioned and required other “vendor letterhead confirmation of figures” on a 
number of occasions, after all he is a professional renovator with 20 years experience in the Heights area.  Then, the day following our 
face-to-face meeting, we were informed that his estimate would be accepted.  As you might imagine, we were thankful and relieved.  
But, then his estimate wasn’t really accepted in total.  Only parts of it were considered.  The entirety of his estimate is what an expert 
believes.  So, if you are accepting the $196,785, there needs to be a realization that the figure would most likely increase per his 
“qualification” statement.   
 
In addition, keep in mind, Mr. Lucas made his estimate before we had a structural engineer come out.  The structural engineer’s 
statement “this structure is NOT salvageable and should be demolished” came after we got the renovation estimate, and is in addition 
to the City Inspector, Pete Stockton’s, observation regarding the structure’s severe deterioration (Pete literally put his finger through 
one of the walls).  Common sense dictates not putting funds into a dwelling that is falling apart – from the bottom up.  This property is 
presently Incapable of Earning a Reasonable Return - We want to sell but NO one is buying! 
 

2. The estate of 113 E 4th Street has demonstrated that it “cannot be adapted for any another use, whether by the current owner, 
by a purchaser or by a lessee, that would result in a reasonable return”. 
 
As you stated, “Due to the location and size of the property, the only reasonable uses of the property are as single-family 
residential or possibly a small office use. The location of this property in a primarily residential area would make adapting 

the property for a use other than these unlikely.” 
 
There is NO MONEY in the estate, so therefore, there cannot be items such as: architectural plans, construction of an addition, or 
rebuilding or renovation of the existing to adapt the structure. We did not plan (nor do we have the money as already established) to 
have the demolition done ourselves but wanted demolition approval so that the property can be sold.  The new owner would manage 
demolition, architectural plans, etc in compliance with the City of Houston Ordinances/Permits.  It is our hope that a future structural 
improvement on the property would be a safe, modern home that a new family would enjoy as their home. Otherwise, we fear the 
structure will remain vacant as it has been since September 8, 2014 and continue deteriorating as it has been for many years. 
 

3. The estate of 113 E 4th Street “has demonstrated reasonable efforts to find a purchaser or lessee interested in acquiring the 
property and preserving it, and that those efforts have failed”.   

 
We want to be very clear here, again.  The estate wants to sell this property.  That is why the estate has contracted with two very 
experienced licensed real estate agents and the property has been on the market “as-is” for almost one year.  
 
Our concern is that, since the property went on the market February 7, 2015, we have not received even a single call expressing any 
interest in purchasing the property, NO interest for us to even initiate a negotiation – even with significant decreases in the asking 
price (by $110,000 in the last 10 months).  In fact, during this time, we’ve only had one realtor make an appointment to look at the 
structure (visit was on November 28, 2015) with the following comments resulting from the visit: “needs too much work and historic 
district is a negative.”  
 
Again, the estate wants to sell.  In addition to the realtors hired and the house being on the market for almost a year, the asking price 
has been significantly lowered and listing phrasing changed per staff’s recommendation!  Unfortunately, still NO one is buying!  
Again, this property initially went up for sale February 7, 2015.  January 2016 will be very near the one-year mark.  We pray for an 
offer, but if we do not receive one, then we will plan to present our case at the January 2016 Commission meeting.  As you previously 
stated, you are keeping all of our prior application information for that meeting should we need to present.  



 
We would very much like to find a purchaser for this property as is, but once again we have not heard of any interest in purchasing.  
As a result, we are continuing to try to sell the property with the decrease of asking price for the next two months.  We are not trying 
to just make more money by charging a “higher price” as was inferred in draft staff recommendation.  As the professional appraiser 
said, the structure is a detriment to the value of the property.  So, we’re taking even more steps to further demonstrate that once again, 
the price is not the limiting factor.  THE BUILDING IS!!  There is No interest in this property with a not salvageable building that 
needs to be torn down; please see comments in Timeline Sheet of November 28. 
 
In summation: 
 

1. The City’s own inspector verbally explained to us that the walls will have to come down entirely due to their level of 
deterioration.  He also said the foundation would not support a new structure, which obviously means a complete redo of 
construction and not a renovation.  This is consistent with the Billy Lucas bid for foundation replacement as well as Karl 
Breckon conclusion that the building should be demolished.   
 

2. Don’t forget the fire damage that was also documented by the structural engineer in his pictures! Another explanation for 
why unsalvageable. 
 

3. The building, as stated by the structural engineer, is not salvageable and needs to be demolished for a new building. 
 

4. My deceased uncle did not have money (Medicaid and food stamp recipient) and could NOT afford to have any of the 
significant maintenance or repair work done which, over the 43 plus years he lived in the home, had allowed the house to 
deteriorate past the point of being reasonably repaired. 
 

5. Since the estate has NO MONEY, we have already spent money from our life savings to pay for the appraisal, estimates for 
remodeling, structural engineer report, sign printing, etc.  We do not have any more money to “invest” in this project.  Also, 
this whole process has taken an inordinate amount of time and physical energy. 
 

6. At your recommendation, we have spoken with our realtor and the language you found concerning in the listing has been 
removed.  As noted above, we have once again lowered the listing price, now to $315,000, which is consistent with the 
appraisal figures provided by Mr. Fruge.   
 

7. Also of note, I am trying to complete the executrix/trustee responsibilities by selling this property, which is the estate in total.   
 
Please let me know if you have any additional questions for me or if I may provide any futher clarifications for you.  Also, please let 
me know if/how all of the above and the additional information attached may change the staff’s recommendation to support for our 
application. 

 
Thank you, 
Barbara Kebodeaux 

 
713-465-4948 



113 E 4
th

 Street 

Houston, Texas 77007 

TIMELINE 

 

 

9/08/2014 Moris A. Dayeh passed away. 

 

2/02/2015 After we saw holes in the sheetrock in the bedrooms and the deterioration of the front porch of the structure, we had 

Terminix come to examine the structure.  They found evidence of termite infestation that had already caused 

significant damage throughout the structure. 

 

2/07/2015 The property was initially listed for sale by Houston Plus Real Estate realtor Don Heerensperger – MLS listing 

94557454.  He established the selling figure of $425,000.  The intent was for a simple sale.  It was done without the 

thought of getting or attempt to get demolition approval.  We received NO CALLS AND NO OFFERS.  Can’t 

negotiate when there is no interest.  This listing was active from February 7 through May 27, 2015. 

 

5/30/2015 We finished interviewing new realtor candidates and selected another realtor Taylor Real Estate - Wanda Taylor. 

She came to the property and with her assistance we contacted the Historic Preservation Staff about scheduling an 

inspection of the property.   

 

6/02/2015 E-mails traded with the Matthew Kriegl - Planning and Development – Historic Preservation to schedule a meeting 

and inspection of the property.  It took a while to find a mutually convenient day for meeting at the property. 

 

8/12/2015 Historic Preservation Staff and other City of Houston officials (i.e. Matthew Kriegl, Pete Stockton and John 

Gardosik) inspected the property.  Pete Stockton made several definitive comments to the others with him while 

they were inspecting the property and taking pictures.  The comments - included but are not limited to the following: 

 

 the outer walls (siding) could not be taken down separately from the inner walls because of the way the 

structure was put together;  

 walls could come down but could not be reused; 

 floor not level - leaning down to each side of the structure away from the center; 

 shiplap was totally compromised by termite damage – Pete Stockton’s finger could easily poke a hole in the 

disintegrated shiplap; 

 supporting wooden beams under the crawl space had both termite and water damage;     

 the brick and mortar foundation was in disrepair and would not support a new structure;  

 the house needs to be torn down due to the deteriorated foundation and materials; 

 at the time this structure was built, it was not the highest quality construction as compared to other 

properties because it is the smallest and cheapest of that time. 

 

Of note: ALL of their observations were later verified by the structural engineer that we were required to 

hire to meet historic planning staff request (see report of 10/26/2015).  So both the city structural inspector 

and the structural engineer said the same thing: - House needs to come down! 

 

Same day in the afternoon, I followed-up on the on-site visit with and e-mail with several questions to Matthew 

Kriegl, including requesting a copy of the City structural inspector’s report and pictures.   

 

8/13/2015 Staff responded via e-mail.  Did not answer the questions directly, but rather pointed us to the historic preservation 

ordinance and application materials.  Also did not provide the requested report but was going to gather it.  

 

9/02/2015 Met with one salvage company to learn about the process required if/when approval was received. 

 

9/05/2015 Met with Lynn Edmundson of Historic Houston who was referred to us by the Planning Staff at their visit for 

salvage of items from the home.  She was very informative regarding the process and associated costs. 

 

9/8/2015 Paul Fruge appraised the property and we noted in his report that the “structure” was actually detrimental to the 

value of the property.  We already had experienced this with no offers in the four months this spring.   

 

9/18/2015 Wanda Taylor (realtor) placed her sign in front of the home September 18, 2015 – MLS listing 55257400.  She 

recommended the starting price of $379,000($46,000 less than it was previously listed for).  We were very hopeful 

that it would sell, but given our experience from the spring time, we also continued working on completing the 

requirements listed on the application for a Certificate of Appropriateness for demolition. 

  



9/28/2015 Application for Certificate of Appropriateness for demolition with all required supporting documentation was 

handed over in person to Lorelei Willett.  Our goal was that our application would be on the October 22
nd

 agenda.  

We included the picture of the demolition sign though we had not installed it yet. 

 

10/4/2015 Application for Certificate of Appropriateness for demolition sign was placed in front of 113 E 4
th

 Street as required 

because we were going to be out of town until October 20, 2015 and, if we did not put it up early, we would not 

have been able to put up the sign 10 days before for the October meeting on the 22
nd

. 

 

10/5/2015 Geoff Butler - Planning Staff notified us by e-mail that: “Unfortunately, there is some more information I will need 

in order for your application to be complete.  The items in your cost comparison that are in disrepair need to have 

vendor quotes for each of the proposed costs.  For example the foundation damage in item # 4 of your written 

statement, should be substantiated with a written quote from a foundation repair company.  Same for plumbing, 

electic, etc.” otherwise the Commission would not consider our application in the month of October 2015. 

 

 Called Geoff and stated that, as I am not a contractor, builder or renovator, we had chosen a very reputable company 

with more than 20 years of experience in the Heights, (i.e., Lucas Craftsmanship, Inc) and that perhaps he could get 

the answers he seemed to be looking for by speaking directly with Billy Lucas himself, since he had   provided the 

written quote. 

 

 Geoff and general contractor, Billy Lucas, spoke over the phone with Mr. Lucas explaining how he provided the 

cost estimates we included in our package to try to better understand what was missing.   

 

10/6/2015 We spoke with Geoff again and he told us that the planning staff wanted verification of our stated structural 

problems with the foundation (as they were stated in the cover letter).  In order to satisfy the staff’s request, he told 

us that we needed to hire a structural engineer and get separate estimates from every independent vendor that would 

be working on the job on their letterhead.  Lucas Craftsmanship, Inc.’s estimates alone were not sufficient! 

 

 E-mail received that the application was officially not going to be on the October agenda. 

 

10/13/2015 Phone call with Geoff seeking to see Pete Stockton’s report of the on-site visit and to better understand why his 

report was insufficient.  (We thought Mr. Stockton was a structural engineer, but staff informed us that he was not).    

Staff informed us that (1) they were not able to access Mr. Stockton’s report; (2) they recommended that we ask for 

it ourselves, and (3) requested that we send them a copy of it when we received it.  This seemed odd to us since we 

are not City of Houston staff and the planning staff and the inspector both are, but we thought we would give it a 

shot.  We verbally informed Geoff that we originally requested the report back on August 12 per e-mail sent to 

Matthew Kriegl.  He requested a copy of that initial request.  We did not have the contact information for the 

inspector (Mr. Stockton), Geoff did provide us the contact information.   

 

 We e-mailed all including (1) a copy of the August 12 request sent to Matthew Kriegl and his reponse when we 

asked for Pete Stockton’s report and the pictures and (2) this time directly asking Pete Stockton to please provide his 

report. 

 

 Pete Stockton responded per e-mail to all, apologizing for not having provided the report, and said he would provide 

something by the next day after he revisited pictures. 

 

10/14/2015 Contacted a structural engineer to contract for services to a inspection and structural engineer’s report on the 

property.   

 

10/15/2015 Received very brief report via email from Pete Stockton, City Structural Inspector.  Report referred to rot, cracks, 

crumbling structural supports, walls more than 2% out of plumb, etc.   

 

10/18/2015 E-mailed staff to notify them that the inspection by a structural engineer had been scheduled for 10/26/2015 and 

asked again for an in person meeting with the staff members.  

 

10/20/2015 More e-mails regarding scheduling an in person meeting with staff. 

 

10/22/2015 Meeting with staff confirmed for the afternoon of October 26, 2015.  We requested confirmation that the only thing 

outstanding was the structural engineer’s report; no response to this request for confirmation.   

 

10/26/2015 Karl Breckon, a state licensed structural engineer, inspected 113 E 4
th

 Street and stated that he would have a written 

report in about one week. 

  



10/26/2015 We met with Geoff Butler and Diana DuCroz and got confirmation that the structural engineer’s report would be 

accepted when it came in November for the November 19 meeting.  At that meeting we were told again that we 

would need other independent contractors’ costs for foundation, plumbing, electrical, roofing, etc.   The comment 

was that the Lucas Craftsmanship, Inc. estimate from Billy Lucas was not detailed enough for the staff.  Staff was 

informed that we would be contacting Olshan Foundation Company for their “letterhead quote regarding the 

foundation costs” but once again stressed that we are not general contractors and do not have knowledge of 

everyone we would need to reach out to and/or the established relationships with individual contractors to procure 

individual estimates for plumbing/electrical/roofing, etc.  We reiterated that that is the job of an experienced general 

contractor like the one we hired and that the information they were asking us for had already been provided by 

Lucas Craftsmanship, Inc. 

 

10/27/2015 We received a call from Matthew Kriegel stating that the estimates on the Lucas Craftsmanship, Inc. report for 

renovation would be accepted. 

 

10/31/2015 We updated the Application for a Certificate of Appropriateness for Demolition sign to indicate it would be 

considered at the November 19
th

  meeting. 

 

11/2/2015 E-mailed staff several documents/updates. 

   

 New cover letter – dated November 1, 2015 

 

 Structural engineer’s report - His report stated that the “structure is not structurally sound and would 

require a complete re-build of the entire structure to make the subject property structural adequate;” 

“structure is not salvageable and should be demolished.”  We believe that his report along with Fruge’s 

appraisal and the Stockton report should make it abundantly clear that the structure can NOT be 

Rehabilitated.  (Of note, we still do not understand how the staff’s opinion remains that it is considering it 

has been said to the contrary by three (3) experts in their field.) 

 

 Email from Olshan Foundation explaining they would not provide an estimate due to the severity of the 

structural engineer’s report.  

 

11/3/2015 Once again, MLS sales figure was again decreased by $10,000 (now down $56,000 from the original asking price) 

as our realtor had received NO phone calls and NO offers. 

 

11/9/2015 E-mailed planning staff to request application number for the sign.   

 

11/12/2015  Received application number for the demolition sign.   

 

11/16/2015 Geoff notified us via e-mail that the staff’s recommendation to the Commission would be a denial for granting a 

Certificate of Appropriateness for Demolition at the November meeting.  We requested details as to why the staff 

was recommending denial of our application.  Geoff sent their draft to us.   

 

11/17/2015 We called Geoff to discuss our concerns with the information reported in their draft recommendation for denial to 

the Commission.  There were several points of contention, including that not all possible avenues to seek demolition 

were considered and that the facts surrounding the property, its inspections and its listing for sale were either not 

understood or represented inaccurately in their denial recommendation.  A few examples below:   

 

 Why compel us to get a structural engineer’s report (at our life saving’s expense – remember there is no 

estate money) when the engineer’s conclusions are being ignored?  

 

 What are the staff members’ credentials to override the Licensed Structural Engineer (isn’t he licensed by 

the State?) who you requested we had to get to verify the structure’s status.   These two opinions are not in 

alignment, we followed your demands to only hear that your opinion is of greater value than his knowledge 

and license.  

 

 Concerning the listed sales price figures, after getting an appraisal and lowering the initial asking price 

(second time on the market), we again got NO phone calls and NO offers, so we decreased the price by 

even more.  Our real estate agent simply had not received any calls or offers at all.  The statement in the 

draft report about the estate just trying to make more money on the sale is disingenuous at best. 

 

 



 We followed-up the phone call with an e-mail per Geoff’s requests that we put into writing our withdrawal of our 

application from the November 19
th

 agenda.  We were concerned that staff’s recommendation against approval of 

our application would not be overcome-able, even if factual inaccuracies could be adequately addressed.   

 

At that time we also were assured that we could be placed on the January agenda when we had “updated” our 

application for “Unreasonable Economic Hardship” and Unusual or Compelling Circumstances.” No date for 

January, 2016 was provided,  but we were promised that we would be informed by Geoff when it was scheduled.   

 

11/19/2015 Application for Certificate of Appropriateness for demolition sign was removed from in front of 113 E 4
th

   

  Street. 

 

11/21/2015 In an effort to further prove our willingness to comply with the planning staff’s recommendations (explicit and  

  implied), we lowered the asking price again and removed wording in the listing that the staff recommended to be  

   the original asking price) and there is a great deal of concern that property is being devalued and will affect  

  others, including an immediate neighbor who is trying to sell his home in the Heights. 

 

11/28/2015 Property was seen by Keller Williams showing agent who commented “too much work & historical district is a  

  negative.”  No offer was made; another sign that the deteriorated structure’s status is THE detriment to selling the  

  property. 

 

12/01/2015 Spoke with Geoff by phone to double check the criteria requirements to meet approval for demolition application. 

 

12/07/2015 E-mailed all documents to Geoff – 4 attachments. 
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Assessing Economic Hardship Claims
under historic preservation ordinances

By Julia Miller

istoric preservation ordinances in effect around the
country often include a process for administrative

relief from preservation restriction in situations of "econom-
ic hardship."  Under typical economic hardship procedures,
an applicant may apply for a "certificate of economic hard-
ship" after a preservation commission has denied his or her
request to alter or demolish a historic property protected
under a preservation ordinance.  In support of an applica-
tion for relief on economic hardship grounds, the applicant
must submit evidence sufficient to enable the decision mak-
ing body to render a decision.  The type of evidence
required is generally spelled out in preservation ordinances
or interpreting regulations.  The burden of proof is on the
applicant. 

The exact meaning of the term "economic hardship"
depends on how the standard is defined in the ordinance.
Under many preservation ordinances economic hardship is
defined as consistent with the legal standard for an uncon-
stitutional regulatory taking, which requires a property
owner to establish that he or she has been denied all reason-
able beneficial use or return on the property as a result of
the commission's denial of a permit for alteration or demoli-
tion.

Requests for relief on economic hardship grounds are usual-
ly decided by historic preservation commissions, although
some preservation ordinances allow the commission's deci-
sion to be appealed to the city council.  In some jurisdic-
tions, the commission may be assisted by a hearing officer.
A few localities have established a special economic review
panel, comprised of members representing both the devel-
opment and preservation community.

Economic Impact
In acting upon an application for a certificate of economic
hardship, a commission is required to determine whether
the economic impact of a historic preservation law, as
applied to the property owner, has risen to the level of eco-
nomic hardship.  Thus, the first and most critical step in
understanding economic hardship is to understand how to
evaluate economic impact.

Commissions should look at a variety of factors in evaluat-
ing the economic impact of a proposed action on a particu-
lar property.  Consideration of expenditures alone will not
provide a complete or accurate picture of economic impact,
whether income-producing property or owner-occupied resi-
dential property.  Revenue, vacancy rates, operating expens-
es, financing, tax incentives, and other issues are all rele-
vant considerations.  With respect to income-producing
property, economic impact is generally measured by look-
ing at the effect of a particular course of action on a proper-
ty's overall value or return.  This approach allows a com-
mission to focus on the 'bottom line' of the transaction
rather than on individual expenditures.

In addition to economic impact, the Supreme Court has said
that "reasonable" or "beneficial use" of the property is also
an important factor.  Thus, in evaluating an economic hard-
ship claim based on the constitutional standard for a regula-
tory taking, commissions will need to consider an owner's
ability to continue to carry out the traditional use of the
property, or whether another viable use for the property
remains.  In Penn Central Transportation Co. v. City of New
York, 438 U.S. 104 (1978), the landmark decision uphold-
ing the use of preservation ordinances to regulate historic
property, the Supreme Court found that a taking did not
arise because the owner could continue to use its property
as a railroad station.

The Supreme Court has also said that the applicant's "reason-
able investment-backed expectations" should be taken into
consideration.  Although the meaning of this phrase has not
been delineated with precision, it is clear that "reasonable"
expectations do not include those that are contrary to law.
Thus, an applicant's expectation of demolishing a historic
property subject to a preservation ordinance at the time of
purchase (or subject to the likelihood of designation and reg-
ulation) may not be considered "reasonable."  Also pertinent
is whether the owner's objectives were realistic given the
condition of the property at the time of purchase, or whether
the owner simply overpaid for the property.  Under takings
law, government is not required to compensate property own-
ers for bad business decisions.  Nor is the government
required to guarantee a return on a speculative investment.

NEWS f rom tthe NATIONAL ALLIANCE of PRESERVATION COMMISSIONS
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Commissions may also be able to take into account whether
the alleged hardship is "self created."  Clearly relevant is
whether the value of the property declined or rehabilitation
expenses increased because the owner allowed the building
to deteriorate.

Application of the takings standard in the context of invest-
ment or income-producing property is usually fairly
straightforward.  The issue can be more complex, however,
in situations involving hardship claims raised by homeown-
ers.  In the context of homeownership, it is extremely diffi-
cult for an applicant to meet the standard for a regulatory
taking, that is, to establish that he or she has been denied all
reasonable use of the property.  When a commission insists
that houses be painted rather than covered with vinyl siding,
and windows be repaired rather than replaced, the applicant
can still live in the house.  The fact that these repairs may
be more costly is not enough.  Even if extensive rehabilita-
tion is required, the applicant must show that the house can-
not be sold "as is," or that the fair market value of the prop-
erty in its current condition plus rehabilitation expenditures
will exceed the fair market value of the house upon rehabil-
itation.  See City of Pittsburgh v. Weinberg, 676 A.2d 207
(Pa.1996).  It is also important to note that "investment-
backed expectations" are different in the context of home
ownership, owners often invest in home improvements or
renovations without the expectation of recouping the full
cost of the improvement in the form of increased property
value.

In addressing hardship claims involving historic homes,
commissions must be careful to be objective and consistent
in their approach.  Otherwise, a commission may undermine
the integrity of its preservation program and raise due
process concerns as well.  Ideally, grant money, tax relief,
and other programs should be made available to historic
homeowners who need financial assistance.

Special standards for economic hardship may apply to non-
profit organizations.  Because these entities serve charitable
rather than commercial purposes, it is appropriate to focus
on the beneficial use of their property, rather than rate of
return, taking into account the particular circumstances of
the owner (i.e., the obligation to serve a charitable purpose).
In such situations, hardship analysis generally entails look-
ing at a distinct set of questions, such as:  the organization's
charitable purpose, whether the regulation interferes with
the organization's ability to carry out its charitable purpose,
the condition of the building and the need and cost for
repairs, and whether the organization can afford to pay for
the repairs, if required.  (Note, however, that while consid-

eration of financial impact may be appropriate, a nonprofit
organization is not entitled to relief simply on the basis that
it could raise or retain more money without the restriction.)

The Proceeding
Under a typical hardship process, the applicant will be
required to submit specific evidence in support of his or her
claim.  Once a completed application has been filed, a hear-
ing will be scheduled, at which time the applicant generally
presents expert testimony in support of the economic hard-
ship claim on issues such as the structural integrity of the
historic building, estimated costs of rehabilitation, and the
projected market value of the property after rehabilitation.
Once the applicant has presented its case, parties in opposi-
tion or others may then present their own evidence.  The
commission may also bring in its own expert witnesses to
testify.  As noted above, the burden of proof rests on the
property owner.

In hearing economic hardship matters, commissions must
be prepared to make a legally defensible decision based on
all the evidence presented.  In the event of conflicting
expert testimony, which is often the case in economic hard-
ship proceedings, the commission will need to weigh the
evidence, making specific findings on the relative credibili-
ty or competency of expert witnesses.

In evaluating the evidence, the commission should ask itself
five distinct questions:

1. Is the evidence sufficient? Does the commission have all
the information it needs to understand the entire picture, or
is something missing.  The application is not complete
unless all the required information has been submitted.  If
additional information is needed, ask for it.
2. Is the evidence relevant? Weed out any information that
is not relevant to the issue of economic hardship in the case
before you.  Commissions may be given more information
than they need or information that is not germane to the
issues, such as how much money the project could make if
the historic property were demolished.  The property owner
is not entitled to the highest and best use of the property.
3. Is the evidence competent? Make an assessment as to
whether the evidence establishes what it purports to show.
4. Is the evidence credible? Consider whether the evidence
is believable.  For example, ask whether the figures make
sense.  A commission will need to take into consideration
the source of the evidence and its reliability.  (If the evi-
dence is based on expert testimony, the commission should
determine whether the expert is biased or qualified on the
issue being addressed.  For example, it may matter whether
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a contractor testifying on rehabilitation expenditures actual-
ly has experience in doing historic rehabilitations.)
5. Is the evidence consistent? Look for inconsistencies in
the testimony or the evidence submitted.  Request that
inconsistencies be explained.  If there is contradictory evi-
dence, the commission needs to determine which evidence
is credible and why.

In many instances the applicant’s own evidence will fail to
establish economic hardship.  However, in some situations,
the question may be less clear.  The participation of preser-
vation organizations in economic hardship proceedings can
be helpful in developing the record.  Commissions should
also be prepared to hire or obtain experts of their own.  For
example, if a property owner submits evidence from a
structural engineer that the property is structurally unsound,
the commission may need to make an independent determi-
nation, through the use of a governmental engineer or other
qualified expert, as to the accuracy of that information.  It
may be impossible to evaluate the credibility or competency
of information submitted without expert advice.

The record as a whole becomes exceedingly important if the
case goes to court.  Under most standards of judicial review,
a decision will be upheld if it is supported by substantial
evidence.  Thus, in conducting administrative proceedings,
it is important that evidence provides a true and accurate
story of the facts and circumstances and that the commis-
sion's decision is based directly on that evidence.

EVIDENTIARY CHECKLIST
The following checklist may serve as a useful tool for local

commissions and other regulatory agencies considering eco-
nomic hardship claims:

1. Current level of economic return:
• Amount paid for the property, date of purchase, party from  

whom purchased, and relationship between the owner of 
record, the applicant, and person from whom property was 
purchased,

• Annual gross and net income from the property for the  
previous three years; itemized operating and maintenance 
expenses for the previous three years, and depreciation 
deduction and annual cash flow before and after debt ser-
vice, if any, during the same period,

• Remaining balance on the mortgage or other financing 
secured by the property and annual debt-service, if any, 
during the prior three years,

• Real estate taxes for the previous four years and assessed  
value of the property according to the two most recent 

assessed valuations,
• All appraisals obtained within the last two years by the 

owner or applicant in connection with the purchase, 
financing, or ownership of the property,

• Form of ownership or operation of the property, whether 
sole proprietorship, for-profit or not-for-profit corporation, 
limited partnership, joint venture, or other,

• Any state or federal income tax returns relating to the 
property for the last two years.

2. Any listing of property for sale or rent, price asked, and 
offers received, if any within the previous two years,   
including testimony and relevant documents regarding:

• Any real estate broker or firm engaged to sell or lease the 
property,

• Reasonableness of price or rent sought by the applicant,
• Any advertisements placed for the sale or rent of the prop-

erty.

3. Feasibility of alternative uses for the property that could 
earn a reasonable economic return:

• Report from a licensed engineer or architect with experi
ence in rehabilitation as to the structural soundness of any 
buildings on the property and their suitability for rehabili-
tation.

• Cost estimates for the proposed construction, alteration, 
demolition, or removal, and an estimate of any additional 
cost that would be incurred to comply with the require-
ments for a certificate of appropriateness,

• Estimated market value of the property:  (a) in its current 
condition, (b) after completion of the proposed alteration 
or demolition, and (c) after renovation of the existing 
property for continued use,

4. Any evidence of self-created hardship through deliberate 
neglect or inadequate maintenance of the property.

5. Knowledge of landmark designation or potential designa-
tion at time of acquisition.

6. Economic incentives and/or funding available to the 
applicant through federal, state, city, or private programs.

Julia Miller works in the Law and Public Policy office at the
National Trust for Historic Preservation. 
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