CITY OF HOUSTON
Executive Order
E.O. No:
1-7 Revised
Subject:

City Contractors' Pay or Play Program

Effective Date:
January 3, 2012

1. AUTHORITY
1.1

Article VI, Section 7a, of the City Charter of the City of Houston; and City of Houston
Code of Ordinance, Chapter 15.

2. BACKGROUND
2.1

Contractors that do not provide healthcare benefits for their workforce impose a burden
on the public and private agencies that provide this care to uninsured persons in the City
of Houston, Harris County and to individuals and businesses whose health insurance
premiums increase because of the shifting of costs onto those payers.

2.2

The provision of health benefits is instrumental in attracting and retaining a good
workforce and is a characteristic of a responsible contractor.

2.3

The City intends to enhance fairness in the competition for contracts between bidders that
choose to offer a health benefit to their workforce and those that do not.

3. PURPOSE
3.1

To require certain contractors to provide to certain employees a minimal level of
healthcare benefits or to contribute a designated amount to be used to offset the costs of
providing healthcare to uninsured people in the Houston/Harris County area.

3.2

To establish the Pay or Play Program (Program) and the procedures for the
administration thereof.

3.3

To authorize studies to evaluate the effectiveness and impact of the Program on
contracting firms and the City.

3.4

To provide funding to the Mayor’s Office of Business Opportunity (MOBO) to pay the
actual costs of implementing, auditing, and monitoring compliance with this Order and
related mandates.

3.5

To augment and enhance the goals and purposes of Chapter 15 of the City’s Code of
Ordinances by supplementing the measures authorized and/or required therein with the
Program to enhance fairness in competition for City contracts. No provision of this
Executive Order shall be construed to excuse compliance with any law or any procedure
authorized by law.
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4. SCOPE
4.1

4.2

Covered contracts – This Program applies to contracts for services in which the total
expenditure by the City, including contingencies, amendments, supplemental terms
and/or change orders equals or exceeds $100,000. The Program does not apply to:
4.1.1

Any contract in which the primary purpose is the procurement of property, goods,
supplies, and/or equipment;

4.1.2

An intergovernmental contract; or

4.1.3

A contract awarded via an intergovernmental agreement or purchasing
cooperative.

Covered subcontracts – This Program applies to subcontracts for services in which the
total value of the subcontract, including contingencies, amendments, supplemental terms
and/or change orders equals or exceeds $200,000. The Program does not apply to:
4.2.1

Any subcontract in which the primary purpose of the agreement is the
procurement of property, goods, supplies, and/or equipment;

4.2.2

An intergovernmental contract; or

4.2.3

A contract awarded via an intergovernmental agreement or purchasing
cooperative.

The contractor is responsible to the City for compliance for covered employees of
covered subcontractors.
4.3

This Executive Order applies to any contract for which solicitations for bids or requests for
proposals are advertised on or after the effective date of this Executive Order.

4.4

Covered employees – This program applies to employees of a covered contractor or
subcontractor, including contract labor, who are over age 18, work at least 30 hours per
week and work any amount of time under a covered City contract or subcontract.

4.5

This Executive Order applies to all departments within the City of Houston.

5. PROCEDURES
5.1

Prior to the commencement of a covered contract, the contractor will declare its intent to
comply with the Program and will submit a plan for compliance in the form and manner
prescribed by the Mayor’s Office of Business Opportunity, which shall serve as the
Administrator of the Program.

5.2

Contractors will report to the City regarding the identity of covered subcontracts and
covered employees working under subcontracts in the form and manner prescribed by
the Administrator.

5.3

Pay – If the contractor elects to comply by paying, the contractor will pay to the City $1 for
each regular hour of work performed by covered employees, including covered
employees of covered subcontractors. The Administrator will prescribe the time and form
of payment. All payments to the City under this section shall be deposited in the
Contractor Responsibility Fund, which shall not be used for any other purpose except to
defray the costs of providing health care services to uninsured persons in the Houston
area and the program administrative costs, as described in this Order.
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5.4

Play – If the contractor elects to comply by playing, the contractor will provide
documentary proof in a form acceptable to the Administrator that it provides health
benefits to each covered employee, and that covered employees of covered
subcontractors are provided health benefits. The health benefits must meet or exceed the
following standards:
5.4.1

The employer contributes no less than $150 per covered employee per month
toward the total premium cost; and

5.4.2

The covered employee contributes, if any amount, no greater than 50% of the
total monthly premium cost and no more than $150 per month toward the
premium. A contractor is deemed to have complied with this provision with
respect to a covered employee who is not provided health benefits if the
employee refuses the benefits and the employee's contribution to the premium is
no more than $40 per month.

5.5

Pay and Play – A contractor may pay on behalf of some covered employees and play on
behalf of other covered employees, including subcontractors' covered employees.

5.6

Contractors will submit information regarding compliance with the Program in a form and
manner prescribed by the Administrator.

5.7

In cooperation with the Administrator, all City departments shall implement procedures to
facilitate the administration of the Program. This shall include, but not be limited to, the
development of standards for management of data necessary to monitor the compliance
by contractors and the establishment of accounting procedures to ensure accurate
accounting for and disbursement of any monies collected from contractors.

5.8

In cooperation with the Administrator, the Legal Department shall develop language for
inclusion in contracts that includes the obligation of covered contractors to meet the
Program requirements and specifies the right of City personnel, including Controller's
Office personnel, to examine the books and records of all contractors and subcontractors
that relate to compliance with the Program.

5.9

All City employees, regardless of their assigned duties, shall support and assist in the
success of the Program set forth in this Executive Order.

5.10 The Mayor’s Office of Business Opportunities (MOBO), in consultation with the Legal
Department, shall develop procedures to enforce compliance and remedy noncompliance
by contractors.
6. IMPLEMENTATION AND OVERSIGHT
6.1

A portion of the Contractor Responsibility Fund shall be used to pay the actual costs of
implementing the program, including but not limited to paying the salaries and benefits of
the number of full-time employees approved by the Mayor to work on the Program and
related issues.

6.2

In the event the balance of the Fund is insufficient to cover salaries and benefits due to
contractors’ decisions not to “pay” or the allocation of funds for other purposes, the
positions funded by this Order shall be laid off pursuant to section 14-141.4 of the Code
of Ordinances.

6.3

MOBO and the Finance Department shall cooperate in determining the funding for each
fiscal year.
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7. EXCEPTIONS AND WAIVERS
7.1

The City of Houston will award a contract to a contractor that neither Pays nor Plays if the
contractor has received an approved waiver (Form POP-4 only City departments can
request).

7.2

Contract or subcontract is appropriate for a waiver based on the following:

7.3

7.2.1

Emergency – The contract or subcontract is a response to an emergency that
endangers public health or safety.

7.2.2

Essential – No other qualified responsive bidders comply with the requirements
of the Pay or Play Ordinance and the contract or subcontract is for a service or
project that is essential to the City or public.

7.2.3

Adverse Impact – Compliance with the Pay or Play Program would cause an
unreasonably adverse impact on the City’s ability to obtain services or an
unreasonably adverse financial impact on the City.

7.2.4

Bulk Purchasing – The services to be purchased are available under a bulk
purchasing agreement with federal, state, or local government entity.

7.2.5

Intergovernmental/Interlocal Agreement/Purchasing Cooperative.

Back up documentation to support the waiver request must be submitted along with all
waiver requests.

8. ATTACHMENTS
8.1

Attachment 1 – Form POP-4
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Attachment 1
Form POP-4

CITY OF HOUSTON
STANDARD SPECIFICATION
FORM POP- 4

OFFICE OF BUSINESS OPPORTUNITY
WAIVER REQUEST
EFFECTIVE 07.01.07

Pay or Play Program
Contractor/Subcontractor Waiver Request

If a waiver of the Pay or Play Program requirements is requested, the City of Houston contracting department
shall submit this Waiver Request form to the City of Houston Office of Business Opportunity Division along
with any supporting documentation. A waiver, if granted, shall be effective for the duration of the contract. In
the event of renewal or renegotiation of the contract, subsequent waivers may be requested and either granted
or denied.
Department:

Date Submitted:

Contact Name:

Phone:
Vendor No.:

Contractor/Subcontractor Name:
Contract No. /Description:

Project Start Date_______ Estimated Comp Date_____

Contract/Subcontract Amount: $

This contract or subcontract is appropriate for a waiver based on the following: (Check the appropriate box.)

 Emergency. The contract or subcontract is a response to an emergency that endangers public health
or safety.

 Essential. No other qualified responsive bidders comply with the requirements of the Pay or Play
Ordinance and the contract or subcontract is for a service or project that is essential to the City or
public.

 Adverse Impact. Compliance with the Pay or Play Program would cause an unreasonably adverse
impact on the City’s ability to obtain services or an unreasonably adverse financial impact on the City.

 Bulk Purchasing. The services to be purchased are available under a bulk purchasing agreement
with a federal, state, or local government entity.

 Intergovernmental/Interlocal Agreement/Purchasing Cooperative
Note: Please provide back up documentation to support the waiver request.

Department Signature:
Request submitted by department head or authorized representative:

Signature

Print Name

City of Houston – Office of Business Opportunity Use Only
Action:

[ ]

Signature:

Approved

[

]

Disapproved
Date:

Print Name:

Revised 5/4/11

