
City of Houston, Texas, Ordinance No. 2009-________

AN ORDINANCE AMENDING ARTICLES V AND VI OF CHAPTER 33 OF THE CODE OF ORDINANCES, HOUSTON, TEXAS, RELATING TO TREES, SHRUBS AND SCREENING FENCES; CONTAINING FINDINGS AND OTHER PROVISIONS RELATING TO THE FOREGOING SUBJECT; PROVIDING FOR SEVERABILITY; CONTAINING A REPEALER; AND DECLARING AN EMERGENCY.

*        *       *       *       *       *       *
WHEREAS, 
the City of Houston is a municipal corporation organized under the Constitution and the general and special laws of the State of Texas and exercises powers granted by the City=s Charter and the provisions of Article XI, Section 5 of the Texas Constitution; and 

WHEREAS, in the exercise of its lawful authority, the City may enact police power 
ordinances to promote and protect the health, safety, and welfare of the public; and

WHEREAS, the City has enacted Chapter 33 of the Code of Ordinances, which  inter alia provides protection for trees in the City’s rights-of-way; and


WHEREAS, the City Council finds that eliminating the protected tree replacement cap will allow the City to recover the full value of protected trees when they are removed; and 


WHEREAS, the City Council finds that a sliding scale is a more appropriate mechanism to adequately compensate the City for removal of certain trees; and

WHEREAS, the City Council finds that the adoption of amendments to Articles V and VI of Chapter 33 of the Code of Ordinances would further enhance the benefits derived to the public health, safety, and welfare through regulation of trees and shrubs;  NOW, THEREFORE; 
BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF HOUSTON, TEXAS:
Section 1. That the findings contained in the preamble of this Ordinance are determined to be true and correct and are hereby adopted as part of this Ordinance.

Section 2. That Section 33-101 of the Code of Ordinances, Houston, Texas, is hereby amended by amending the definitions of parkway tree, protected tree replacement requirement and street tree list to read as follows:

“Parkway tree means a tree of a species listed on the street tree list that is situated in the parkway area adjacent to any tract or parcel of land and that has a caliper equal to or greater than 1½ inches.”

“Protected tree replacement requirement means the requirement established in section 33-105(b) or section 33-122(c), as applicable, of this Code.”
“Street tree list means a list of trees issued and revised from time to time by the director of parks and recreation, which, based upon recognized arboricultural standards, shall designate trees that are required to be used for planting adjacent to and within street rights-of-way within the city. The director may only decline to include and may only remove otherwise suitable trees on the basis of health or disease concerns or warnings. The list shall be subdivided into categories of trees that may be planted under power lines and trees that shall not be planted under power lines.”
Section 3. That Section 33-101 of the Code of Ordinances, Houston, Texas, is hereby further amended by deleting the definition of protected tree replacement requirement cap.
Section 4. That Section 33-101 of the Code is hereby further amended by adding a new definition in the appropriate alphabetical order, to read as follows:


“Remove or removal means to take a tree away from its existing position, and includes such actions that may be reasonably expected to damage a tree sufficiently to cause it to die.”
Section 5. That Subsection (b) of Section 33-105 of the Code of Ordinances, Houston, Texas, is hereby amended to read as follows:


“(b) No person shall cause a protected tree to be removed without complying with a protected tree replacement requirement, which may be satisfied as follows:

 
(1)
By the planting anywhere on the tract or parcel of land where the protected tree to be removed is situated or in the adjacent parkway area of additional trees on the basis of one caliper inch of tree planted for one caliper inch of tree removed;

 
(2)
By contributing to the fund created under section 33-123(a)(2) of this Code an amount equal to: 
a. If the tree is a parkway tree, $225.00 per caliper inch of tree removed for a 6 inch caliper tree and smaller, $375.00 per caliper inch of tree removed for over 6 inch and up to 12 inch caliper trees, and $500.00 per caliper inch of tree removed for over 12 inch caliper trees; or 
b. If the tree is a corridor tree or green corridor tree,  $103.00 per caliper inch of tree removed; or 
c. A combination of the foregoing;
any or all of which shall be subject to a cost adjustment from January 2002 in accordance with the formula established in the definition of the term ‘cost adjustment.’
Installation of trees provided shall be subject to the planting standards established in division 2 of this article, and the trees shall be planted within 30 days following the removal of the tree unless a documented assurance of planting is provided to the department with the notice, in which case the trees shall be placed within six months of the removal of the trees. A documented assurance may be provided in the same manner as under section 33-132(b) of this Code. A variance may be requested in the same manner provided in sections 33-135 through 33-137 of this Code. Additionally, the mitigation provisions of section 33-138 of this Code shall be applicable to trees that are provided in order to satisfy a protected tree replacement requirement.”
Section 6. That Section 33-107 of the Code of Ordinances, Houston, Texas, is hereby amended to read as follows:


“Sec. 33-107.  Tree protection; affirmative defense.


No person shall perform or cause or allow to be performed any construction activity, including, without limitation, construction or repair of buildings or other structures, installation or repair or utilities, or installation or repair of streets or sidewalks within the dripline circle area of any protected tree that is not to be removed, without complying with the applicable provisions of Chapter 16 of the Infrastructure Design Manual promulgated by the director of the public works and engineering department with respect to any protected tree.  It is an affirmative defense to prosecution under this section that the construction activity is an emergency repair of utilities on public or private property.”
Section 7.  That Subsection (c) of Section 33-122 of the Code of Ordinances, Houston, Texas, is hereby amended to read as follows:


“(c) If the building site includes any protected trees, then the landscape plan shall depict the location of each and indicate whether each is to be removed or preserved. If any protected trees are to be removed, then a protected tree replacement requirement shall be applicable, in addition to any other tree planting requirements of this division, which may be satisfied as follows:

 (1)
By the planting anywhere on the building site or in the adjacent parkway area of additional trees on the basis of one caliper inch of tree planted for one caliper inch of tree removed;
(2)
By contributing to the fund created under section 33-123(a)(2) of this Code an amount equal to either: 
a. If the tree is a parkway tree, $225.00 per caliper inch of tree removed for a 6 inch caliper tree and smaller, $375.00 per caliper inch of tree removed for over 6 inch and up to 12 inch caliper trees, and $500.00 per caliper inch of tree removed for over 12 inch caliper trees; or 
b. If the tree is a corridor tree or green corridor tree, $103.00 per caliper inch of tree removed,  
which shall be subject to a cost adjustment from January 2002 in accordance with the formula established in the definition of the term ‘cost adjustment’.

(3) 
By preservation credits as provided in section 33-123(b) of this Code; or


(4) 
By a combination of the foregoing.”
Section 8. That Subsection (d) of Section 33-122 of the Code of Ordinances, Houston, Texas, is hereby amended to read as follows: 


“(d) The protected tree replacement requirement shall not be applied to trees;



(1)  That must reasonably be removed in order to:

a.
Install or maintain public utilities;

b. Construct or maintain access drives, streets and sidewalks;

c. Prevent visual impairment in a visibility triangle; 

d. Prevent visual impairment where a driveway intersects with a street; or
e. Conduct emergency repairs of utilities on public or private property; or

(2) 
That are in poor condition.”

Section 9. That Item (2) of Subsection (a) of Section 33-123 of the Code of Ordinances, Houston, Texas, is hereby amended to read as follows: 

“(2)
Credit for depositing with the city's department of parks and recreation a sum of money equal to the cost of planting the required trees. Money so deposited shall be placed in a special fund designated for the purposes of planting street trees in city parks or public street rights-of-way. The credit shall be calculated based on a planting cost per tree of $500.00 per fifteen-gallon container-grown tree, planted and maintained for a year, subject to a cost adjustment from January 2002 in accordance with the formula established in the definition of the term ‘cost adjustment.’ The maximum allowable credit under this option shall not exceed 30 percent of the total tree requirement.”
Section 10. That Item (1) of Section 33-128 of the Code of Ordinances, Houston, Texas, is hereby added to read as follows:
“(1)  Except as may otherwise be provided in chapter 19 of this Code, either a wood, concrete or masonry opaque screening fence with a minimum height of six feet along the entire property line or entire artificial lot line, if any, adjacent to the single-family residential property.”

Section 11. That Subsection (c) of Section 33-130 of the Code of Ordinances, Houston, Texas, is hereby amended to read as follows: 
 
“(c) If preservation credit is requested, the trees shall be protected and preserved as set forth in Chapter 16 of the Infrastructure Design Manual promulgated by the director of the public works and engineering department.”

Section 12. That Items (1) through (5) of Subsection (c) Section 33-131 of the Code of Ordinances, Houston, Texas, are hereby amended to read as follows:

 
“(1)
The person caused the tree or shrub to be planted and maintained in accordance with this article, but the tree or shrub died more than two years after the issuance of the certificate of occupancy;

 (2)
The person caused the tree or shrub to be planted and maintained on the public right-of-way in accordance with this article, but the tree or shrub died and was removed by the owner with the written permission of the department of parks and recreation obtained under article VI of this chapter, or the period allowed by this article for replacing the tree or shrub has not yet elapsed;

 
(3)
The person caused the tree or shrub to be planted or maintained on private property in accordance with this article but the tree or shrub died and the period allowed by this article for replacing the tree or shrub has not yet elapsed;

 
(4)
The building permit for the person's property is for single-family residential use;

 
(5)
The person's property has an unexpired conditional certificate of occupancy, and the person has provided an executed contract or a bond or assigned certificate of deposit in accordance with this article; or”
Section 13. That the title of Article VI of Chapter 33 of the Houston Code of Ordinances, Houston, Texas, is hereby amended to read as follows:

“PROTECTION OF CERTAIN TREES.”

Section 14. That Section 33-151 of the Code of Ordinances, Houston, Texas, is hereby amended by adding a new definition in the appropriate alphabetical order, to read as follows:

“Remove or removal means to take a tree away from its existing position, and includes such actions that may be reasonably expected to damage a tree sufficiently to cause it to die.”
Section 15. That Section 33-151 of the Code of Ordinances, Houston, Texas, is hereby further amended to amend the definitions of street and tree to read as follows:

“Street means the entire width between the boundary lines of every way which is held by the city, a county, the state or otherwise by the public in fee or dedication when any part thereof is open to the use of the public for purposes of vehicular travel.”
“Tree means and includes:

 (1)
Any tree of a size 20 caliper inches or more of any species; 


or

 (2)
Any tree of a size of 1 1/2 caliper inches or more of any species included on the street tree list that is promulgated under article V of this chapter.”
Section 16. That Section 33-152 of the Code of Ordinances, Houston, Texas, is hereby amended to read as follows:
“Sec. 33-152.   Removal of a tree.
Except as may otherwise be provided in this article, it shall be unlawful for any person to remove any tree or to cause, permit or suffer the removal of any tree that is situated in whole or in substantial part within a street or to perform any construction activity, including, without limitation, construction or repair of buildings or other structures, installation or repair of utilities, or installation or repair of streets or sidewalks within the dripline circle area of any tree that is situated in whole or in substantial part within a street. The determination of whether the tree is situated in whole or in substantial part in the street shall be based upon the location of the trunk of the tree at ground level. For purposes of the foregoing requirements, a tree shall be considered to be in substantial part within a street if one-half or more of the area of the trunk of the tree is situated in the street as determined at the point where the trunk intersects the ground.” 

Section 17.  That Section 33-153 of the Code of Ordinances, Houston, Texas, is hereby amended to read as follows:


“Sec. 33-153.  Affirmative defenses. 

It is an affirmative defense to prosecution under section 33-152 of this Code that: 
(1) The person complied with the provisions of Chapter 16 of the Infrastructure Design Manual promulgated by the director of the department of public works and engineering;
(2) The person had the prior written permission of the director for the action taken and that the action taken was consistent with the terms of the director’s written permission; or
(3) The person reasonably removed the tree in order to conduct emergency repairs of utilities located on public or private property. ”

Section 18.   That Section 33-154 of the Code of Ordinances, Houston, Texas, is hereby amended to read as follows:

“Sec. 33-154. Affirmative defense; house movers. 

It is an affirmative defense to prosecution under section 33-152 of this Code that the person is a house mover who holds a license under article III of chapter 10 of this Code, and that the person removed a tree in order to move a house, provided that the house was being moved in accordance with all applicable requirements of the said article upon a route authorized in a permit issued by the building official thereunder, and further provided, with respect to any tree that is removed, that the person had the prior written permission of the director for the action taken and that the action taken was consistent with the terms of the director's written permission. This defense shall extend to agents and employees of the house mover.”

Section 19.   That Section 33-155 of the Code of Ordinances, Houston, Texas, is amended to read as follows:


“Sec. 33-155. Procedure for permission. 

For purposes of sections 33-153 or 33-154 of this Code a person may obtain the director’s permission by making written application. The application shall be made in accordance with regulations promulgated for that purpose by the director and in a form provided in the regulations. In considering whether or not to grant the approval, the director shall consider the age and condition of the tree. The director shall consult with the planning official and shall also consider whether the requested action is reasonably required, considering other alternatives that may exist, if the request is for the purpose of installing or maintaining public utilities and access lines thereto, constructing or maintaining driveways, alleys or streets, constructing or maintaining sidewalks or preventing visual obstruction of a street or driveway intersection. The director, in consultation with the planning official, may also authorize the removal of a tree to facilitate development of the abutting property if the tree extends in part beyond the building set back line established by law or deed restriction and the director and the planning official determine that the requested action is reasonably required in order to make beneficial use of the property. In the event that the director proposes to deny an application, then the director shall ensure that the applicant is afforded the opportunity for an informal hearing to be conducted as provided in the director's regulations before the decision to deny the application is made final.”

Section 20.  That Section 33-158 of the Code of Ordinances, Houston, Texas, is hereby amended to read as follows:

“Sec. 33-158.  Penalty; civil remedies.

Violation of this article shall be punishable by a fine of up to $500.00, as more particularly provided in section 1-6 of this Code, and each tree that is unlawfully removed shall constitute a separate offense. Criminal prosecution shall not preclude civil action by the city to recover for the damage to or loss of the tree, and the city attorney is hereby authorized, without further authorization from city council to institute and prosecute a lawsuit against any person who removes a tree without permission or authorization as required under this section to recover the reasonable value of the tree or damage thereto.” 
Section 21.   That Section 33-159 of the Code of Ordinances, Houston, Texas, is hereby amended to read as follows:

“Sec. 33-159.  Deferred disposition.
In keeping with the policy of education and street tree protection that is the underlying purpose of this article, the municipal courts are urged to consider deferred dispositions under article 45.54 of the Texas Code of Criminal Procedure whenever the circumstances warrant deferred dispositions. Conditions of deferral may include the defendants' replacing or repairing damaged trees wherever practicable and participating in community service programs for the planting and care of trees.”

Section 22.   That Article VI of Chapter 33 of the Code of Ordinances, Houston, Texas, is hereby amended by adding a new Section 33-160, which shall read as follows:

“Sec. 33-160. Tree replacement requirement.

(a) Notwithstanding anything to the contrary in this article, no person shall cause a tree that is situated in whole or in substantial part within a street to be removed without complying with a tree replacement requirement, which may be satisfied as follows:

(1)  By the planting in the area adjacent to the street of additional trees from the street tree list on the basis of one caliper inch of tree planted for one caliper inch of tree removed;

(2)  By contributing to the fund created under section 33-123(a)(2) of this Code an amount equal to $225.00 per caliper inch of tree removed for a 6 inch caliper trees and smaller, $375.00 per caliper inch of tree removed for over 6 inch and up to 12 inch caliper trees, and $500.00 per caliper inch of tree removed for over 12 inch caliper trees; or

(3)   By a combination of the foregoing.

Installation of trees provided shall be subject to the planting standards established in division 2 of article V of chapter 33, and the trees shall be planted within 30 days following the removal of the tree unless a documented assurance of planting is provided to the department with the notice, in which case the trees shall be placed within six months of the removal of the trees. A documented assurance may be provided in the same manner as under section 33-132(b) of this Code. A variance may be requested in the same manner provided in sections 33-135 through 33-137 of this Code. Additionally, the mitigation provisions of section 33-138 of this Code shall be applicable to trees that are provided in order to satisfy a protected tree replacement requirement.


(b) No person shall cause a tree to be removed without first filing with the department a written notice of removal of the tree, which must be filed at least 20 days prior to the removal. The notice shall include a map depicting the tract or parcel of land upon which the tree or trees to be removed are situated and shall demonstrate the manner in which the tree replacement requirement will be provided.

(c) It is an affirmative defense to prosecution under this section that the tree sustained damage from fire, wind storm, accident or other natural cause such that the tree became an immediate threat to persons or property, provided that the owner of the tree caused the circumstances to be documented and filed written notice of the removal with the department within ten days following the removal of the tree.

(d) It is a defense to prosecution under this section that the tree was removed by or on behalf of a public utility or a governmental entity and that its removal without notice was reasonably required for the maintenance or installation of public facilities or utility systems.

(e) The planning official shall promulgate forms of notices and procedures under this section. A map need not be prepared in the form of a survey map, provided that it shall provide sufficient information to unmistakably identify the tree that is to be removed and the location of any tree that is to be planted in order to provide the tree replacement requirement, as well as the species and caliper of each tree. If the owner elects to make a contribution to the fund created under section 33-123(a) (2) of this Code, then the contribution shall be tendered with the notice. No provision of this section shall be construed to require city personnel to review any notice filed under this section for accuracy or sufficiency or to perform any site inspection of trees for which notices are filed.”
Section 23. That Appendix C of Chapter 33 of the Code of Ordinances, Houston, Texas, is hereby repealed.
Section 24. That the Director of the Department of Public Works and Engineering continues to be authorized to promulgate, and amend as necessary, such rules and regulations that are not inconsistent with ordinances necessary to protect life, health and property including, but not limited to, Chapter 16 of the Infrastructure Design Manual, which is attached hereto and made a part of this ordinance as Exhibit A.

Section 25. That if any provision, section, subsection, sentence, clause or phrase of this Ordinance, or the application of same to any person or set of circumstances, is for any reason held to be unconstitutional, void or invalid, the validity of the remaining portions of this Ordinance or their applicability to other persons or sets of circumstances shall not be affected thereby, it being the intent of the City Council in adopting this Ordinance that no portion hereof or provision or regulation contained herein shall become inoperative or fail by reason of any unconstitutionality, voidness or invalidity of any other portion hereof, and all provisions of this Ordinance are declared to be severable for that purpose.

Section 26. That there exists a public emergency requiring that this Ordinance be passed finally on the date of its introduction as requested in writing by the Mayor; therefore, the Ordinance shall be passed finally on that date and shall take effect immediately upon its passage and approval by the mayor; however, in the event that the Mayor fails to sign this Ordinance within five days after its passage and adoption, it shall take effect in accordance with Article VI, Section 6, Houston City Charter.
PASSED AND ADOPTED this ____ day of _________________, 2009.



APPROVED this ___ day of ____________________, 2009.
________________________________
Mayor of the City of Houston

Pursuant to Article VI, Section 6, Houston City Charter, the effective date of the foregoing Ordinance is _____________________.








_________________________________








City Secretary

Prepared by the Legal Dept. ______________________________________________   

February 2, 2009, Ceil Price, Senior Assistant City Attorney

LD File #0610700210001

Requested by Marlene L. Gafrick, Director, Planning Dept.
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